HEMORANDUM OF AGREEME

NT BETWEEN

THE NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION & I

AND THE UKITED ETATES ENVIRONMENTAL PROTECTION AGENCY

I.  GENERAL

A PHI’QQ%& .

Th15 Hem@r&nﬁum af Agraemeut {heraxnaft@r “&gxeememﬁ“} S
between the New Jersey Department of K Environmental Fr&t&cﬁlmn & -
Enargy: {HJQE?E} and the United Statas Environmental ?rmtactlmn,iv
Agency {(Region II} {EFA}F is entered inte to enable the State of .
New Jersey to carry out the policies, regulations and procedures
necessary to administer the permit program established pursuant
to Section 404 of the Clean_ﬁatar Aot (CWAY, 33 U.8.C. 1344,
hersinafter referred to as “the 404 progranm,® thersby fulfilling
the requirements of the Freshwater Wetlands Protection act, P.L.
1987, <. 156, This agreement does not create any. substart;wa
gtanﬁade relating to any aspect of the permit prcgram oY Lmyasa
any legal obligations on the public. ) v , @ﬂa

B: Parties and Bfféctive Date

{1}y This agreement is entered into by the State of New
Jersey through the Commissioner of the NJDEPE (YCommissioner®™)
and the United States Environmental Protection Agency through the
Regional Administrater of Region IT ("Administrator®).

{2} This agreement shall be executed by the Commissioner
and the Administrator and shall become effective at the time the
NIDEPE’s authorization to administer the 404 program itakes
affect, which shall be the date sebt out in the Federal R&gl@taw
of EPA’s decision to approve the Stata 5 application to
administer the 404 program.

{33 ﬁ@thing in this agreement shall be construed to
regstrict in any way EPA’s authority to fulfill its oversight and
enforcement responsibilities under the CWA, nor shall it reéstrict
NIDEPE’s enforcement responsibilities under New Jersey l&wo

{4} This agreement will remain in effect until such time as
"HIDEPE’s program authorization is modified or withdrawn by EPA or
is voluntarily transferresd by NIJDEPE to the Army Corps of
Engineers {AQQE} soceording to the crztarla and prmcaﬁuzaa
established 'in 40 C.F.R. 233.53.

. Modification

This agrsement may be modified pursuant to 40 C.F.R. 233.18
upon the initiative of either party. Amendments to this
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agreement shall be in writing, and chall be effective upon the
signature of both parties.

o, ronfidentiality

¢1} A1l of the information EFA rransfers to NIDEPE will be
provided subject to the procedures and limitations of 40 C.F.R.
2A3.3 . o _

{2} Any information obtained or used in the administration
of the State Program shall be available to EPA without = .
rgstticﬁimm@v'If’inf@fmatian»has_b&anusuhmitt&d,tm NIDEPE under a

L “fi&&ﬁtiality;ﬁﬁﬁﬁﬁﬁﬁfﬁuat%imf@rm“E?&*mf‘guch*claims‘

claim of co » _ _
&ll*imfmrmétiamrﬁuﬁhitﬁeﬁ?by‘ﬁﬁﬁﬁpﬁﬁﬁﬁﬁjaﬁt-ta aclaim of 7 -
ccnﬁiéentialityﬁghall-ba\ﬁraatéﬁaiﬁfﬁcﬂardanaé.witn the -
procedures of 40 C.F.R. Part 2.7,740 C.F.R. 233.3(c) and N.J.A.C.
Fe7A~11l.4. ' o S ‘" : o

¥, Compubting Time Periods

In computing any period of time prescribed by this
agreewent, the day on which the designated period of time beging
shall not be included. Saturdays, Sundays, and legal holidays
shall be included. When a stated time expires on a Saturdayiy,
sunday or legal holiday, the stated time period shall be extended
to include the next business day. * '

F. Legal Framework

{1} . The legal basis for the State’s assumption of the 404
program is provided by Section 404 (g) (1} of the Clean Water Act,
which authorizes the Administrator of the EPA to approve state
administered programs for regulating +he discharge of dredged or
£ill material into Btate regulated waters as defined at 40 C.F.R.
232.2, and by N.J.8.A. 13:9B-27 of the Freshwater Wetlands
pProtection Act which mandates the State of New Jersey to take all
appropriate actions to secure the assumption of the permit
jurisdiction exercised by the U.S. ACOE pursuant to the Federal
Aot - '

(z} The implamenting regulations concerning assunption of
the 404 program under the CWA are found at 40 C.F.R. 230, 232 and
233. :

(3} The State’s legal authority for the activities reguired
for assumption is provided by N.J.S5.A. 13:98-1 et sed., angd
N.J.S.A. 58:10A~1 €t _seq., which authorizes the NJDEPE to issue
permits for the discharge of dredged or £ill material into waters
of the United States within the boundary of New Jersey or sublject
to its Jjurisdiction. : '

(4) Prior to the assumption @fythe 404 program by NJIDEPE,
+he North Atlantic Division of the United 5States Army Corps of

R
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Engineers {(Corps) has administered the 404 program in New Jersey.
The Division Engineer of the North Atlantic Division has been
delegated the authority to enter into a Memorandum of Agreement
which will transfer the program to NJDEPE pursuant to CWa
reguirements. o

{5} NJDEPE’s Memorandum of Agreement with the Corps
stipulates Jjoint permit processing responsibilities for
activities which involve non-assumable waters, as well as
transfer of permitting authority from the Corps to NIDEPE., This
agresment identifies the State waterz to be regulated, doint
processing procedures, general permit procedures, transfer of
records, protection of navigation or anchorage, permitting for
Corps water rescurce projects and permitting for amergency work.
The legal effect of the Memorandum of Agreement between the
NBJDEPE and the Corps is conditioned upon approval of the State’s
program and of this agreement between NJDEPE and the EDA.

P

e Policy Statement

(1} Each of the parties to this agreement iz responeible
for ensuring that its obligations under the COWA arg met. Upon
approval of the State’s application from EPA, NJDEPE assumes .
primary responsibility for implementing certain provisions of “the
404 program within New Jersey’s boundaries. This will be
accomplished under the authority of State law. EPA retains its
responsibllity to ensure full and faithful execution of the
reguirements of the CWA, including direct implementation in the
event NJDEPE does not act in accordance with the CWa, or does not
act in a timely fashion. The Commissioner and the Administrator
agraa Lo maintain a high level of cooperation and coordination
between thelr respective staffs and to work in partnership to
assure successful and effective administration of the 404
DI OGTan.. ' ’ :

II. PERMIT APPLICATION REVIEW AND PERMIT TSSUANCE

A, Lead Agency Responsibility for 404 Program

{1} NJDEPE is the lead agency in New Jersey for
administering the State Program. The Commissioner shall _
administer the State Progran as approved by EPA, using this MOA,
applicable state and federal laws, and any separate working
agreement which shall be entered into with the Administrator as
necessary for full administration of the program. The strategies
and priorities for permit review, compliance monitoring and
enforcenent of permits shall be established by the Commissioner
and shall be reviewed annually.by the Administrator. :

{2) MNJDEPE is responsible for expeditiously drafting,
circulating for public review and comment, issuing, modifving,
reissuing and terminating or denving State Program permits Ffor
all discharges of dredged or £fill material inte state regulated
waters, ag defined at 40 C.F.R. 232.2. The Commissioner has
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delegated the State Program to Environmental Regulation subject
to the provisions of N.J.A.C. F:1-1,3. NIDEPE will use
procedures and policies found in N.J.A.C. 7:72 and N.J.A.C., 7:14
in its administration of the progran. : '

B, Waiver of Review |

(1) Pursuant to Section 404(k) of the ¢wA, EPA waives the
requirenents of Sesction 404 (3) regarding Federal review of NJDEPE
permit applications for all but ﬁha"fallmwing aatagmxia5 of '

parmits: §
'a.  Draft general permits;’
b. Diﬁcharga$ Withvréasﬁﬁable'pmtantiai_f@it&ffagtiﬂ@

rederally listed or proposed endangered oI threatensed species as

determined by the United States Fish and Wildlife Service;

<. Discharges of dredged or £ill material which have the
potential for adverse impacts on the waters of a state other than
Hew Jewsey;

d. Discharges known or suspescted to contain toxic
pollutants as identified by section 307(a) (1) of the CWA; Gk,

hazardous substances identified pursuant to Section 311 of the
CWA mnd Section 101{14) of the Comprehensive Environmental
Responss Compensation and Liability Act, 42 U,B.¢. 9601 et sem.;
toxic substances as defined by saction 3 of the Toxic Substances
Control Act, 18 U.S8.C. 28601 ek sed.; and hazardous wasts as
defined by Section 1004(3) of the Resource tongervation and
Recovery hot, 42 U.85.C. 6801 et med, : S :

e. Discharges located in the proximity of a public water
supply intaks; : : ‘

£. Digcharges within critical arsas eshablished under State
oy Federsl law, including but not limited to Hational and State
parks; fish and wildlife sanctuaries or refuges; National and
historical monuments; wilderness areas and preserves; sites
jdentified or proposed under the Natlional Historic Preservation
Act; and components of the National Wild and Scenic Rivers
Syat%m; ] . ) . : : ] . L : .

g. The £illing of 5 or morsa acres of freshwater wetlands or
State open watersg and/or any regulated activity which results in
significant reductions in the ecological, commercial, or .
recyreational values of five or more acres of freshwater wetlands
or State open waters; oL : : : ST '

h. cCulvert enclosures of more Than 100 feet with more than
200 cubic vards of £ill in waters regulated by NJDEPE;

;. channelization of more than 500 feet of a river or strean.

4 113
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(2} The Administrator may terminate waiver of the review of
categories of permit applications outlined in this MOA as well
the waiver of review of specific permit actions at any time by
sending the Commissioner written notice of implementation.’

{3} gTh@‘ﬁaparﬁmant may reguest review by the EPA of
specific projects based on the potential for significant adverse
envirommental Impacts. . S

. Revisw Procedurss

4 Lﬁz}agmhé{_émmigﬁiénaraahaiiJgramptly;ﬁranémiﬁrta the
CAdministrator: : o : - s Dotell

 a..w A copy of the public notice for any complete permit
applications received by NIDEPE, except those for which permit
review has been waived under this agresement. 'NIDEFE shall supply
rhe Administrator with copiles of public notices for permit
applications for which permit review has been walved whenever
reguested by EPA. S

h. A copy of a draft general permit whenever NJIDEPE
intends to issue or amend a general permit. The draft general
permit shall comply with the reguirements of 40 -C.F.R. 233 .25

. Notice of evary4significant action taken by NIDEPE
related to the consideration of any draft general permit or
permit application except those for which federal review has been
walved., : ' o

d. A monthly report outlining all completed permit
decisions and jurisdictional determinations. HNJIDEPE should
supply the Administrator with a copy of any permit or
jurisdictional determination whenever reguested by EPA.

(23 If the information provided is inadeguate to determine
whether the permit application or draft general permlit meets
federal regquirements, the Administrator may, within 30 days of
receipt of the information, reguest the Commissioner to transmit
to the Administrator the complete record of the permit
proceedings before NIDEPE, or any portion of the record, or any
other information, idncluding a supplemental application, that the
administrator determines is necessary for review.

(3} Unless review has been walved under this agreement, the
administrator shall provide & copy of each of the documents
specified at 40 C.F.R. 233.50 to the Corps, FWS, and the United
States National Marine Fisheries Service (NMFS} in accordance
with the procedures at 40 C.F.R. 233.50. ' :

{4) If the Administrator intends to comment upon, obiect
to, or make recommendations with respect to a permit application,
draft general permit, or the Commissioner’s failure to accept the
recomendations of an affected state, the Administrator shall so

H &
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notify the Commissioner in accordance with 40 C.F.R. 233.50. If
the Cemmissioner has bean so notified, +he Commissioner and the
administrator shall follow the procedures set forth at 40 C.F.R.
233.50. : : :

(5) 1In the event that NJIDEPE neither satisfies EPA‘s
objections or reguirement for a permit condition nor denies the
permit, the Corps shall process the 404 permit application.

D. Prohibitions on Issuing Permits

No p&rmiﬁ*ghalifbéiiééuaé-&y;ﬁhé ﬁepaxﬁmant‘in'th& following
circupstances: ' e . ' o BN

{1} Whem?pﬂrmit ﬁmé$~ﬂatlsémply'with the reguirements of
the CWA or regulations thereunder, ipcluding the Section 404({k)1
" guidelines (40 CFR Part 230}. : . : co

_ {2y When the Regional Administrator has obiected to the
igzuance of . the permit under 40 C.F.R. Part 233.50 and the
objection has not been resolved To the Regional Admininistrator’s
satisfaction. S ' g '

: : . } 5

(3) When the proposed discharges would be in an area which
nas been prohibited, withdrawn, or denied as & disposal site by
che naministrator under Section 404(c} of the CWA, or when the
discharge would fail to comply with a restriction imposed
thereunder. '

(4) If the Corps determines, after consulting with the
Coast Guard, that anchorage and navigation of any navigable
waters would be substantially impaired. ‘ '

ITII. ENFORCEMENT

. EPA will retain responsibility for all pending enforcemant
actions for which EPAR has reguested lead agency status prior to
assumption. o '

B. State Enforcement

NIDEDE will take timely and appropriate enforcement action
against persons in viclation of the Btats Frogram permit
conditions and against persons conducting unauthorized discharges
af dredged or £ill material into state regulated waters pursuant
o N.J.A.C., 7:7A-15. ' '

o dp e Enforcement Oversight

_ (1} In instances where the £pa determines that the NIDEPE
has not initiated timely and appropriate enforcement action
regarding a State Program permit violation or an unauthorized
discharge, EPA may proceed with any or all of the enforcement
options avalilable under saction 30% of the CWA.

HS
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{2y Prior to prmae&ﬁzng with federal enforcsment action
against a State Program permit violator or an unauthorized
discharger, and for purposes of providing notice only, EPA shall
inform NIDEPE that federal enforcement action is to be initiated
forthwith. This notification shall be in the form of a telephone
or written communication by the Administrator to the Commissioner
or a designee., Except in the exercise by EPA of its emergency
power under Sasction 504 of the CWA, such notification shall be
provided in all cases of federal enforcement action regardless of
the existence or extent of previcus compunication between EPA and
HIDEPE on the matter. It is expected that preliminary Etafﬁ
discussidns will take placs bhetween EPA and NJIDEFE
representatives before institution of federal enforcement action.
If EPA falls to provide notice 5uah “alluve dmeg nat invalidate
EPA' s abxlatw ta anfnrw@a

E” ﬁmxnﬁ Enfcraememt

{1} Either ag%nsy may reguest %he otner‘wa take independent
or jﬂlnt enforcemant action on any case. Any such yeguest shall
pe in writing and a response shall be given within 30 days of
receipt. Where there may be an ilmminent and substantial danger
to human health or welfare or the environment, such a r&qu&gtrmay
be made by telephone or other means. The details of enforcement
soordination will be specified in a vearly NJDEPE/EPA agrsament,
which will be drafted following state progranm approval and
reviewed annually. The NJDEPE/EPA agreement shall not override
the terms of this agresment.

Iv. Eramram Maint&ﬂance.

A, puty to Maintain Prcaram comnnat bility

{1} NJIDEPE‘g State Program will be conducted in conformance
with applicable regulations and definitions found in 40 C.F.R.
Parts 230 and 233, and in N.J.A.C. 7:7A, unless provided
otherwise in this agreemsnt. Whenever any regulations found in
40 C.F.R. Parts 230 and 233 have been revised or amended in a
manner which affects the State Program, the Administrator shall
so notify the Commissioner. However, nothing precludes the State
from adopting or enforoing requirements which are more stringent
or from operating a program with greater scops than that regulrsed
by 40 C.F.B. Parts 23@ and 233.

{2} EPA will keep WJQKPE 1mfmrmeﬁ of the content and
meaning of federal statutes, regulations, guidelines, &tamdarﬁaf
policy decisions, directives, and any other factors that aifect
the State Program. EPA will forward coples of all guidance
documents, as they become avalilable, to NIDEPE. Guidance
docunents are to bs zent fo: Land Use Regulation Program,
Environmental Regulation, New Jersey Department of Enviromnmental
Protection and Energy, CN 401, 501 East State Street, Trenton,
New Jersey 08625. EPA will also provide general technical
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guidance to NIDEPE. EPA will share with NJDEPE any national
reports developed by EPA from the data obtained through state
reporting reguirements. EPA shall provide NJIDEPE with all
guidance and technical resource documents unless EPA is notified
that guidance and technical documents are being sent directly to
NIDEPE by EPA headguarters. : : _
{3} The Commissioner agrees ro inform the Administrator of

any propossed or adopted progran changes which would affect
NIDEPE‘s ability to implement the authorized program, any

- proposed transfer or responsibility to another agency, and any

_other modifications which are significant to administration of

Bewﬁ:Engm?eféiﬁﬁﬁﬁéf,gtat& Program

{1} The Administrator will assess the administration and
enforcement of the State Program on a continuing basis for
equivalence and congistency with the CWA, this agreement, and all
applicable federal reguirements and policies and for adeguacy of
enforcement. © This assessment will be accomplished by @ (1)
vimely EPA review of information submitted by NIDEPE in
accordance with this agreement; (2) permit overview; (3}
compliance and enforcement overview; and (4] annual review of
NIDEPE program-activities. SRR %

e

{2} The Administrator may alse consider, as part of this
regular asssssment, written comments about NIDEPE’s progran
sadministration and enforcement that are received from regulated
persons, the public, and federal, state and local agencies. Any
response by the Administrator to the public comment will be
preceded by notice to the commissicner in accordance with ehis
paragraph. Coples of any such comments received by the ,
rdministrator will be provided to the Conmissioner within thirty
(30} days of +helr recelpt by EPA. The Commissioner will have 30
days from receipt of the copies of such comments to provide the
administrator with NJDEPE’s response. The administrator will
rake NIDEPE’s response into account prior to issuing a response
to regulated persons, the public, or federal, state or local
agencies. In addition, the commissioner will be copled on all
responsas issued by the Administrator within 230 days of their
issuance. ' S '

3

o Annual Beports

(1) Within 90 days after completion of the gtate’s fiscal
vear (June 30}, the fammissioner shall submit to the
Administrator a draft annual report in accordance with the
requirements of 40 C.F.R. 233.52. -

{2}y Ths state shall make the draft annual report available
for public inspection. .

(3} Within 60 days of receipt of the draft annual report,
the Administrator will complete review of the draft report and

ED_O -
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transmit comments, gquestions, and/or regquests for additional
evaluation and/or information to the Commissioner.

f4y Within 30 days of receipt of the Administrator’s
comments, the State will finalize the annual report,
incorperating and/or responding to the Administrator’s comments,
and transnmit the final report to the Administrator.

{5} Upon acéeptana@ of the annual report, the administrator
shall publish notice of avallability of the final anmual report.

5. - Annual Review and Performance Evaluation

, {1} - EPa shall conduct annual performance evaluations of the
State Program from NJDEPE’s annual reports and other reaguested
information. The performance evaluation shall determine the
State Program’s consistency with the program as approved, and
with applicable regulations, guldance and policies. The annual
review will be conducted within 60 days of receipt by the
Administrator of the final State annual report, and will include
a review of expenditures of federal funds.

(2} EPA shall submit a report of the evaluation findings to
the NJDEPE outlining any percelved deficlencies in program N
performance and making recommendations for improving NJDEPE
operations. If NJIDEPE is requested by EPA to respond to the IPA
program evaluation report, NJDEPE will have 60 days £rom the date
of receipt of the report te respond in writing. NJIDEPE’s
response shall address each EPA recommendation specifically.

(3} Either party to this agreement may call a meeting to
discuss NJDEPE’s annual report, the annual review process, and/or
the performance evaluation. :

s

. Procedures for Revision of the State Program

{1} Either EPA or NJDEFE may initiate progran revision.
Program revision may be necessary when the controlling federal or
state statutory or regulatory authority is modified or
supplemented or for other reasons. The NIDEPE shall keep EPA
fully informed of any proposed modifications to its basic
statutory or regulatory authority, its forms, procedures, Or
priorities.

{2} Revision of the State Program shall be acmmmpliﬁhaﬁ in
accordance with the reguirements of 40 C.F.R. 233,16 and of
applicable State law.

F. | Transfer or Withdrawal of State Program
4

{1} The EPA may withdraw program approval from HIDEPE upon
a finding that the State Program no longer complies with the
requirements of the CWA and implementing resgulations, and that
NIDEPE has falled to take corrective action.

g
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{2} The criteria and procedures for withdrawal of a state
program, found at 40 C.F.R. 233.583, ghall govearn program ‘
withdrawal.

{3} HNJIDEFE may voluntarily transfer the S@ata Program to
the Corps using the procedures at 40 C.F.R., 233.83{(a}.

vII. S'a%atnrgﬁ

HEW JERSEY BE?RPTNMET GF ENVIRQNMENTAL PROTECTION AND ENER@?

5%¥£%mm

Bgmtt . Weiner, Commissioner

o S

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY REGION II

. ' : S ?fﬁ ;;2;“ .‘
Date: é;{iﬁfé%ﬁ o By: éxﬁézﬁgmwm, ggﬁﬁ;y? g,
‘ 4 oo : William MdszyDSkl
acting egi@;”“\&dministratﬁr
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